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Affirmed

ICWA

Facts
Å 9 year old child, maybe Alaskan ancestry
Å Ct found ICWA notice was proper
Å Subsequent RO protecting child from mom
ÅGun surrender hearing: mom violated RO by possessing gun
ÅMom appealed from gun surrender hearing, but briefing 

does not address RO; instead challenges ICWA finding
Å Deptconceded bad ICWA notice
Discussion
Å Reminder: per Isaiah W. (2016) 1 Cal.5th 1, parent can argue 
L/²! ŀǘ Φнс ŀǇǇŜŀƭ ŜǾŜƴ ƛŦ ŘƛŘƴΩǘ ŀǊƎǳŜ ŀǘ jx/dispo

Å But orders at gun surrender hearing are not premised on 
L/²! ŦƛƴŘƛƴƎΦ  L/²! ƴƻǘƛŎŜ ƛǎ ǊŜǉǳƛǊŜŘ άŦƻǊ ƘŜŀǊƛƴƎǎ ǘƘŀǘ 
may culminate in order for foster care placement, TPR, 
preadoptiveǇƭŀŎŜƳŜƴǘΣ ƻǊ ŀŘƻǇǘƛǾŜ ǇƭŀŎŜƳŜƴǘΦέ  ό§224.3(a))

Finding
Å Challenge to ICWA notice untimely
Å But: given Dept. concession that notice was deficient, JuvCt 

must revisit ICWA finding before 366.26 hearing.

ICWA notice is not required for restraining 
order hearing.

In re L.D. 32 Cal.App.5th 579 Sixth District Santa Clara

Notes:

ICWA is constitutional and does not violate the 
Tenth Amendment anticommandeeeringdoctrine.

Brackeenv. Bernhardt 937 F.3d 406 Fifth Circuit TX / LA / IN

Facts
Å Plaintiffs = fost adopt pars, states of TX, LA, IN; defendants = 

USA, Dept. of Interior, BIA, HHS; intervenors = Cherokee 
Nation, Oneida Nation, Quinault Indian Nation, MorengoBand 
of Mission Indians, Navajo Nation. 

Å Plaintiffs argue ICWA and 2016 administrative rule (Final Rule) 
are unconstitutional.

Å District Ct granted summary judgment for plaintiffs: ICWA and 
Final Rule violated: equal protection, Tenth Amendment, 
nondelegationdoctrine, and Administrative Procedure Act.

Å Defendants appealed.
Decision
Å Affirm district ct ruling that plaintiffs have standing to appeal.
Å Reverse grant of summary judgment, render judgment for 

defendants.

Holdings
Å5ŜŦƛƴƛǘƛƻƴ ƻŦ άLƴŘƛŀƴ ŎƘƛƭŘέ ƛǎ ǇƻƭƛǘƛŎŀƭ ŎƭŀǎǎƛŦƛŎŀǘƛƻƴ 

subject to rational basis review, does not violate 
equal protection.

Å ICWA preempted conflicting state law
Å ICWA provision allowing tribes to establish different 

placement order is not unconstitutional delegation 
of Congressional legislative power to tribes

Notes:

Facts
Å Child removed at age 1 for DV; pars indicated eligible for enrollment 

in Picayune Racheriaof Chukchansi tribes
Å At hearing, ct found child not Indian child 
Å At .26, TPR; no beneficial relationship; pars appeal
Å County: petition for invalidation is exclusive remedy for notice, 

inquiry violations; pars have no stand to file petition for invalidation, 
it is only for parents of Indian children, not potential Indian children.

Holdings
Å Appeal has traditionally been found to be appropriate vehicle to raise 
ƴƻǘƛŎŜκƛƴǉǳƛǊȅ ǾƛƻƭŀǘƛƻƴΣ ŜǾŜƴ ŦƻǊ άǇƻǘŜƴǘƛŀƭƭȅέ LƴŘƛŀƴ ŎƘƛƭŘǊŜƴ

ÅWill not re-examine forfeiture doctrine.  Parent is not foreclosed from 
bring up ICWA on appeal even if could have been raised earlier.

Å Error not harmless when notice sent for hearing that already passed.

Appellate Court has jurisdiction over 
appeal; parents have standing to assert 

ICWA violation; noncompliance with 
notice requirements is not harmless.

In re A.W. 38 Cal.App.5th 655 Third District Sacramento

Notes:
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Facts
ÅMom & dad divorced in Orange County in 2014.
ÅMom & EW have lived in South Carolina from 2014 to present, 

dad continues to live in California (Los Angeles).
ÅWhile on summer visit to dad, EW alleges physical abuse by 

mom.
Å Trial court found UCCJEA did not apply, declared dependency, 

removed from mom, placed with dad, terminate jurisdiction.
ÅMom appealed, said court should have held evidentiary 

hearing to determine which state was home state, and that CA 
was not home state when dependency began.

Discussion
Å¦//W9! ǘŀƪŜǎ ŀ άŦƛǊǎǘ ƛƴ ǘƛƳŜέ ŀǇǇǊƻŀŎƘ ǘƻ ƧǳǊƛǎŘƛŎǘƛƻƴΦ
ÅOnce court of appropriate state has made child custody 

determination, that state obtains exclusive, continuing 
jurisdiction, unless: 1) CA determine neither child, nor child 
and one parent have significant connection w/ state and 
substantial evidence is no longer in state, or 2) any state 
determines that child and pars no longer live in the state.

Å Neither of those circumstances apply.
Å CA maintains exclusive, continuing jurisdiction because of the 

2014 order of dissolution, and dad still lives in state.
Å Home state when dependency started did not matter because 

CA had exclusive, continuing jurisdiction.

The state that made the initial custody 
determination has exclusive, 

continuing jurisdiction.

In re E.W. 37 Cal.App.5th 1167 Second Dist. Div. 8 Los Angeles

UCCJEA  /  Hague

Facts
Å Petition filed for DR& ZR
ÅaƻƳ ǊŜǇƻǊǘŜŘ ŘŀŘ ŘŜǇƻǊǘŜŘ ǘƻ aŜȄƛŎƻΤ ŘŀŘΩǎ ǿƘŜǊŜŀōƻǳǘǎ 

unknown.
Å!ƎŜƴŎȅ ƘŀŘ ǇƘƻƴŜ ƴǳƳōŜǊ ŀƴŘ άCŀŎŜōƻƻƪ ƛƴŦƻǊƳŀǘƛƻƴέ ŦǊƻƳ ŀŘǳƭǘ 

kids who reported to be in contact with dad.
Å!ƎŜƴŎȅΩǎ ŜŦŦƻǊǘǎ ǘƻ ƴƻǘƛŎŜ ŘŀŘΥ ŎŀƭƭŜŘ ǇƘƻƴŜ ƴǳƳōŜǊΣ ǿŜƴǘ ǘƻ ŀƴŘ 

sent mail to old address, did Facebook search, searched 21 
governmental databases; eventually gave notice by publication.

Å At.26 hearing, court is made aware that adult daughter has been in 
touch with dad, dad is appointed counsel, counsel filed § 388 
petition to vacate jx/dispofindings/orders for lack of notice.  

Å Ct denies 388 petition. Dad appeals.
Discussion
Å JuvCt erred in finding agency used reasonable diligence to find dad.
Å Agency did not follow up with adult kids, who were in contact w/ dad
Å Agency did not follow most likely means of being able to notify dad
Å{ŜǊǾƛŎŜ ōȅ ǇǳōƭƛŎŀǘƛƻƴ ƛǎ ǎǳŦŦƛŎƛŜƴǘ ƻƴƭȅ ǿƘŜƴ ǇŜǊǎƻƴΩǎ ǿƘŜǊŜŀōƻǳǘǎ 
ǊŜƳŀƛƴ ǳƴƪƴƻǿƴ ŘŜǎǇƛǘŜ άǊŜŀǎƻƴŀōƭȅ ŘƛƭƛƎŜƴǘ ƛƴǉǳƛǊȅΦέ

Å Agency failed to comply with Hague Service Convention, which was 
required because dad was resident of Mexico.

Å All findings as to father are reversed, with instructions to commence 
de novo with adjudication after proper notice.

Notice by publication was invalid because 
there was no due diligence inquiry.  

Because the Hague Service Convention 
applies and its requirements were not 

met, automatic reversal.

In re D.R. 39 Cal.App.5th 583 Second Dist., Div. 8 Los Angeles

UCCJEA

Hague

Notes:

Notes:
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Parentage

Facts
Å County filed complaint vs. alleged dad for child support and healthcare 

expenses for child J.L.
Å!ƭƭŜƎŜŘ ŘŀŘ ǊŜǎǇƻƴŘŜŘΥ LΩƳ ƴƻǘ ŘŀŘΣ ŎƘƛƭŘ ǿŀǎ ōƻǊƴ ƛƴǘƻ ŀ ƳŀǊǊƛŀƎŜΣ 

husband should be joined.
Å Alleged dad & atty filed declarations indicating child born into marriage, 
ƳƻƳ ϧ ŘŀŘ ŎƻƘŀōƛǘƛƴƎ ŀǘ ǘƛƳŜ ƻŦ ŎƘƛƭŘΩǎ ōƛǊǘƘΦ

Å Alleged dad wanted judgment of non-paternity.  
Å County: only husband and mom can assert marital presumption; alleged 

dad cannot use §7540 marital presumption as shield.  
Å Fam Ct: marital presumption applied automatically, did not order genetic 

testing, granted judgment of non-paternity.
Arguments on appeal
Å Ct erred by not ordering genetic testing.
Å 7540 presumption was not supported by substantial evidence.
Å Error to let dad assert 7540; can be asserted only by spouse w/in marriage.
Å Judgment of non-paternity not supported by substantial evidence.
Judgment
Åbƻ ŜǾƛŘŜƴŎŜ ƻŦ ǎƻƭƛŘ ǾŀƭǳŜΥ ŘŀŘΩǎ ŘŜŎƭŀǊŀǘƛƻƴ ŘƻŜǎƴΩǘ ǇǊƻǾƛŘŜ ƴŜŎŜǎǎŀǊȅ 
ŦŀŎǘǎΤ ŀǘǘƻǊƴŜȅ ŘƛŘƴΩǘ ǎŀȅ Ƙƻǿ ƘŜ Ǝƻǘ ƪƴƻǿƭŜŘƎŜ ƻŦ ŦŀŎǘǎΤ ƴƻ ŀǳǘƘŜƴǘƛŎŀǘŜŘ 
birth certificate, marriage certificate or VDOP

Å Can non-spouse assert marital presumption as affirmative defense in child 
support case, or in support of request for judgment of non-paternity?  
Issue is moot.  

Error to not order genetic tests 
when Fam Code §7551 factors are 
met.  No substantial evidence that 

marital presumption applied. 
Judgment of non-paternity is not 

supported by substantial evidence.

County of Riverside 
v. Estabrook 30 Cal.App.5th 1144 Fourth Dist. Div. 2 Riverside

Facts
Å Chris is bio dad ςpresent when MD was born, did not sign VDOP; has had 

only three interactions w/ MD, did not provide financial support.
ÅMom started relationship w/ Colin when pregnant, moved in together 

when MD was age 2. Colin had positive, loving relationship w/MD, but did 
ƴƻǘ ǊŜǇǊŜǎŜƴǘ ƘƛƳǎŜƭŦ ŀǎ a5Ωǎ ŦŀǘƘŜǊΦ

Å County filed complaint re parental obligations vs. Chris.
Å Chris wanted to join Colin as party, saying Colin is 7611(d) presumed.
Å Trial ct: Colin is 7611(d) presumed, Facebook comments; Chris is 
άǇǊŜǎǳƳŜŘέ ǇŜǊ §тррр ōŀǎŜŘ ƻƴ ƎŜƴŜǘƛŎ ǘŜǎǘƛƴƎΦ  /ƘǊƛǎΩ ǇǊŜǎǳƳǇǘƛƻƴ 
easily overcome based on lack of relationship.  No child support due.  

Discussion
Å9ǊǊƻǊ ǘƻ ŦƛƴŘ ǘƘŀǘ /ƘǊƛǎΩ ǇǊŜǎǳƳǇǘƛƻƴ ƻŦ ōƛƻƭƻƎƛŎŀƭ ǇŀǘŜǊƴƛǘȅ ǿŀǎ 

overcome by lack of relationship.
Å Presumption of bio paternity rebutted by: 1) showing dad was infertile or 

not there at conception, or 2) DNA tests show another man was father.  
ÅQuality of relationship between MD & Chris , or between MD & Colin, has 

no bearing on § 7555 presumption.
Å Error to appoint unwilling man as presumed father.  Obligation of 

fatherhood should not be forced upon unwilling candidate who is not 
biologically related.  

Å/ƘǊƛǎΩ ōƛƻ ǇŀǘŜǊƴƛǘȅ ǊŜōǳǘǘŜŘ ŀƴȅ тсммόŘύ ǇǊŜǎǳƳǇǘƛƻƴ ƻŦ /ƻƭƛƴΩǎΦ
Å Error to relieve bio dad of paternal responsibility by appointing unwilling 

presumed father.

Bio father cannot assert §7611(d) 
ǇǊŜǎǳƳǇǘƛƻƴ ǘƻ ŦƻǊŎŜ ƳƻƳΩǎ ōƻȅŦǊƛŜƴŘ 

to be adjudged presumed father.

County of L.A. v. 
Christopher W. B292570 Second Dist. Div. 1 Los Angeles

Notes:

Notes:
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Reversed



Jurisdiction

Facts
Å Referral alleging neglect from mom because 12 year old Roger was 

extremely dirty, had foul odor, had disruptive behavior at school.
ÅaƻƳ ǿƻǳƭŘƴΩǘ ŎƻƻǇŜǊŀǘŜ ǿκ {²Σ ŘŜŎƭƛƴŜŘ ǘƻ ŘǊǳƎ ǘŜǎǘΦ
Å SW observed Roger being dirty, having foul odor.
Å JuvCt ordered Roger detained from mom, placed him w/ dad; 

terminated jurisdiction w/ custody to dad, monitored visits to 
mom.

Å Mom appealed, challenged sufficiency of evidence. 
Discussion
Å 300(b) requires that child suffered, or there is substantial risk child 
ǿƛƭƭ ǎǳŦŦŜǊΣ ǎŜǊƛƻǳǎ ǇƘȅǎƛŎŀƭ ƘŀǊƳ ƻǊ ƛƭƭƴŜǎǎΧΦέ

Å Undisputed that Roger never suffered physical harm ore illness as 
ǊŜǎǳƭǘ ƻŦ ƳƻƳΩǎ ŎƻƴŘǳŎǘΦ  

Åbƻ ƴŜȄǳǎ ōŜǘǿŜŜƴ ƳƻƳΩǎ ŎƻƴŘǳŎǘ ŀƴŘ ǎǳōǎǘŀƴǘƛŀƭ Ǌƛǎƪ ƻŦ ǇƘȅǎƛŎŀƭ 
harm or illness ςso jurisdiction and disposition findings/orders 
reversed.

ÅMatter is remanded to family court for hearing on custody and 
visitation.

Å Pending hearing in family court, the current custody arrangement 
(joint legal custody, physical custody to dad, monitored visits to 
mom) shall remain in placeςto avoid undue confusion and 
ŘƛǎǊǳǇǘƛƻƴ ƛƴ wƻƎŜǊΩǎ ƭƛŦŜΦ

Foul body odor and smelly undersized 
clothing do not place a child at 

substantial risk of suffering serious 
physical harm or illness.

In re Roger S. 31 Cal.App. 5th 572 Second Dist. Div. 1 Los Angeles

Facts
Å LWis 13 year old. Kaiser makes referral.
ÅMom has medical probs, uses Norco, Valium, Ibuprofen, Tylenol 

w/shot of vodka. Used cocaine to help w/ mobility, every other 
Řŀȅ ƻǊ ǿƘŜƴ ƘŀŘ ƳƻƴŜȅ ŦƻǊ ƛǘΦ  ²ŀƴǘŜŘ ǘƻ άŘŜǘƻȄΦέ

Å Safety plan was created; LWfelt safe w/ mom. 
Å5/C{ ǘƘŜƴ ƭŜŀǊƴŜŘ ƻŦ ƳƻƳΩǎ ŎǊƛƳƛƴŀƭ ƘƛǎǘƻǊȅ ŦǊƻƳ мффо-2017, 

including two DUI, reckless driving, possession of paraphernalia.
Å DCFS filed petition. Court does not remove. Mom tested positive.
Å Ct sustains petition, no removal.
ÅMom appeals jx/dispo, says no evidence substance abuse caused 

substantial risk of harm; court should have ordered IS. 
Discussion
Å DCFS needs preponderance of: 1) neglectful conduct, 2) causation, 

3) serous harm or substantial risk of serious harm.
Å!ƭƭ ŀƎǊŜŜ ƴƻ Ǉŀǎǘ ƘŀǊƳ ōŀǎŜŘ ƻƴ ƳƻƳΩǎ ǎǳōǎǘŀƴŎŜ ŀōǳǎŜΦ 
Å¢Ƙƛǎ ƛǎ ƴƻǘ άǎǳōǎǘŀƴŎŜ ŀōǳǎŜ ǿƛǘƘƻǳǘ ƳƻǊŜέ ǇŜǊ Drake M.
Å/ƻǳǊǘ ŘƻŜǎƴΩǘ ŀŎŎŜǇǘ ŀǊƎǳƳŜƴǘ ǘƘŀǘ άǊƛǎƪ ǘƻ ŎƘƛƭŘ ƻŦ ōŜƛƴƎ ŎŀǊŜŘ ŦƻǊ 
ōȅ ǳƴŘŜǊ ƛƴŦƭǳŜƴŎŜ ǇŀǊŜƴǘ ƛǎ ƴƻǘ ǎǇŜŎǳƭŀǘƛǾŜέ ςwhere is causation?

Å/ŀƴƴƻǘ ǇǊŜǎǳƳŜ ǇƘȅǎƛŎŀƭ ƘŀǊƳ ŦǊƻƳ ǇŀǊŜƴǘΩǎ ǎǳōǎǘŀƴŎŜ ŀōǳǎŜΦ
Å But LWat risk of future harm.  Recent DUI arrests and reckless 
ŘǊƛǾƛƴƎ ǇǊƻǾƛŘŜ ƴŜȄǳǎ ōŜǘǿŜŜƴ Ǌƛǎƪ ƻŦ ŦǳǘǳǊŜ ƘŀǊƳ ŀƴŘ ƳƻƳΩǎ {!Φ

ÅwŜŀǎƻƴŀōƭŜ ǘƻ ƛƴŦŜǊ ǘƘŀǘ ǎŀŦŜǘȅ ǇǊƻōƭŜƳǎ ǇƻǎŜŘ ōȅ ƳƻƳΩǎ {! ǿƛƭƭ 
continue to multiply until her SA is resolved.

WǳǊƛǎŘƛŎǘƛƻƴ ƛǎ ŎƻǊǊŜŎǘ ōŀǎŜŘ ƻƴ ƳƻƳΩǎ 
admitted use of cocaine and a reckless 

driving conviction and DUI arrests shortly 
before dependency petition.

In re L.W. 32 Cal.App.5th 840 Second Dist. Div. 8 Los Angeles

Notes:

Notes:
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WǳǊƛǎŘƛŎǘƛƻƴ όŎƻƴǘΩŘύ

Facts
Å Referral because parents physically fighting, selling drugs, yelling at 

3 and 2 year old kids (fall 2017)
Å DCFS files petition, kids stay with mom.  Mom tests positive for 

drugs. Court issues detention order.  Mom meets SW at Dept., 
absconds w/ kids when learns of removal order.  

ÅaƻƳΣ ƪƛŘǎΩ ǿƘŜǊŜŀōƻǳǘǎ ǳƴƪƴƻǿƴ ŦƻǊ ф ƳƻǎΦ  ²ƘŜƴ ōŀŎƪΣ ƳƻƳ ϧ 
dad uncooperative: refused to communicate w/ SW, not available 
ŦƻǊ ǳƴŀƴƴƻǳƴŎŜŘ ƘƻƳŜ ǾƛǎƛǘǎΤ ŘƛŘƴΩǘ ŘǊǳƎ ǘŜǎǘΦ

Å Jxhrgheld (10/18): ct thought evidence stale, need current risk; 
dismissed petition.  DFCS requested stay, filed writ of supersedeas.

Discussion
ÅGeneral rule re current risk: if petition alleges (b)(1) jx based solely 

on risk of harm to minor (rather than harm already suffered), ct
must find risk of harm exists at time of jx hearing.

Å.ǳǘ ǇŀǊŜƴǘ Ŏŀƴƴƻǘ ǳǎŜ ǘƘŜ άŀǘ ǘƘŜ ǘƛƳŜ ƻŦ ƘŜŀǊƛƴƎέ ǊǳƭŜ ŀǎ ǎǿƻǊŘΣ 
rather than as shield.

Åά¢ƘŜ Ǉƻǎƛǘƛƻƴ ǘƘŜ ǇŀǊŜƴǘǎ ǘŀƪŜ ǎǘǊƛƪŜǎ ǳǎ ŀǎ ŀ ōƛǘ ǊƛŎƘΦέ
Å¢ƘŜ άŀǘ ǘƘŜ ǘƛƳŜ ƻŦ ǘƘŜ ƘŜŀǊƛƴƎ ǊǳƭŜέ ǎƘƻǳƭŘ ƴƻǘ ŀǇǇƭȅ ǘƻ ŦǊǳǎǘǊŀǘŜ 
ƧǳǊƛǎŘƛŎǘƛƻƴ ǿƘŜƴ ǇŀǊŜƴǘΩǎ ǿǊƻƴƎŦǳƭ ŎƻƴŘǳŎǘ ƛǎ ŎŀǳǎŜ ƻŦ ǘƘŜ ŘŜƭŀȅΦ

Å This rationale would encourage parents to defy court orders and 
resident Deptefforts to monitor children

Å In any event, there IS evidence of current risk.  After kids back, 
mom missed four drug tests; viewed in context of prior postests, 
ŀŘƳƛǎǎƛƻƴ ƻŦ ǳǎŜΣ ŀƴŘ ŀōǎŎƻƴŘƛƴƎ ǿκ ƪƛŘǎΦ  YƛŘǎ ƻƭŘŜǊΣ ǎǘƛƭƭ ǘŜƴŘŜǊΦέ

It is error to dismiss a petition based on lack 
of current evidence of harm when the lack of 

evidence is due to parent absconding with 
children and wrongfully preventing Dept. 

from monitoring ŎƘƛƭŘǊŜƴΩǎ ǿŜƭŦŀǊŜΦ

In re J.M. 40 Cal.App.5th 913 Second Dist. Div. 5 Los Angeles

Facts
Å 6 year old LC lived w/ legal guardian Pedro since 2013.
Åоллόōύόмύ ǇŜǘƛǘƛƻƴ ŀƭƭŜƎŜŘ tŜŘǊƻΩǎ ƳŜǘƘ ǳǎŜ ƛƴǘŜǊŦŜǊŜŘ ǿκ Ƙƛǎ ŀōƛƭƛǘȅ 

to provide regular care, placing LC at risk of serious physical harm.  
Å SW: Pedro under influence at home visit: he slurred & swore; he 

denied using, tested posfor meth twice, later admitted he lied.
Å Pedro testified: used meth at hotel party, used at most 6 or 7 times; 

when he used, arranged for care of LC; never purchased meth; 
willing to drug test; and did not have substance abuse problem.

Å Doctor testified: tests showed Pedro used within 3-5 days of tests, 
ōǳǘ ŘƻƴΩǘ ǎƘƻǿ ƛŦ tŜŘǊƻ ǿŀǎ ƛƳǇŀƛǊŜŘΤ ŎƘǊƻƴƛŎ ƳŜǘƘ ǳǎŜǊ Ƙŀǎ ǎƭŜŜǇ 
deprivation, weight loss, inability to function normally.  Pedro was 
obese, weighed 360-370 pounds.

Å Court: jx per 300(b)(1), removed LC from Pedro.  Pedro appealed.
Discussion
Å 300(b)(1) requires evidence of serious physical harm or substantial 

risk thereof. 
Å Substance abuse shown by medical diagnosis or evidence of criteria  

recognized by medical profession as indicative of SA disorder.
Å Drug use, w/o more, insufficient ground to assert dependency jx.
Åbƻ ǎǳōǎǘŀƴǘƛŀƭ ŜǾƛŘŜƴŎŜ ƻŦ {!Υ tŜŘǊƻ ǳǎŜŘΣ ŘƛŘƴΩǘ ŀōǳǎŜΦ  bƻ ƛƴŘƛŎƛŀ 

of abuse ςƻƴƭȅ ǳǎŜŘ тȄ ƛƴ ф ƳƻƴǘƘǎΣ ŘƛŘƴΩǘ ŎǊŀǾŜΣ ŘƛŘƴΩǘ ōǳȅΤ ŘƛŘ ŀƭƭ 
caretaking of LC; was obese.

Å No substantial evidence LC at risk of serious physical harm ςPedro 
ŀǊǊŀƴƎŜŘ ŦƻǊ [/Ωǎ ŎŀǊŜ ǿƘŜƴ ƘŜ ǳǎŜŘΤ ŘƛŘƴΩǘ ƪŜŜǇ ƳŜǘƘ ƛƴ ǘƘŜ ƘƻƳŜΤ 
homework issues are not physical harm..

In re L.C. 38 Cal.App. 5th 646 Second Dist. Div. 1 Los Angeles

Occasional methamphetamine use outside 
the home, when child is in care of another 

adult, does not support jurisdiction.

Conclusion:
Å Drug use or SA, w/o more, cannot support jx.
Å §300.2 (home free from SA is necessary for 

well-being of child) ςŘƻŜǎƴΩǘ ŀǇǇƭȅ ƘŜǊŜ 
because no evidence of substance abuse.

LƴǘŜǊŜǎǘƛƴƎΧΦ
No mention of Rocco M., but lots of Alexzander C.
(300 substance abuse means diagnosis or indicia)

Notes:

Notes:
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Disposition  /  Bypass

Facts
ÅMom submitted to jx, contested dispoςwanted kids placed w/ her.
Å At hearing, mom wanted one of minors to testify re info in report; 

court denied request, citing recent policy, requiring trial statement 
indicating what witnesses would be called be submitted. 

ÅaƻƳΩǎ ŎƻǳƴǎŜƭ ŀǎƪŜŘ ŦƻǊ ōǊƛŜŦ ŎƻƴǘƛƴǳŀƴŎŜ ǘƻ ǇǊŜǇŀǊŜ Ƨƻƛƴǘ ǘǊƛŀƭ 
statement, requested mom be able to testify. 

Å Both requests denied by Juvenile Court; ct terminated jurisdiction 
over kids, gave dad sole physical custody, joint legal.  Mom appeals.

Discussion
Å At issue is validity of rule and application to this case. 
Å CA ctshave inherent and statutory rulemaking authority to exercise 

reasonable control over all proceedings w/ pending litigation.
Å However, that authority is not boundless.  
Å Legislature requires that courts may institute only rules/policies not 

inconsistent w/ law or rules of court, and must carefully weigh 
ƛƳǇŀŎǘ ƻƴ ƭƛǘƛƎŀƴǘΩǎ Ŏƻƴǎǘƛǘǳǘƛƻƴŀƭ ǊƛƎƘǘǎΦ

Å Trial court rule requiring joint trial statement for contests was 
adopted in violation of state law and Rules of Court, hence is 
unenforceable.

Å In determining validity of local rules, reject procedures that exalt 
efficiency over fairness.

Å Here: litigants had no notice that penalty for noncompliance was 
bar from presenting evidence.  Violation of CCP575.2, notice.

Å Efficiency is not end in itself, is outweighed by strong public policy 
favoring resolution of case on merits.

Å Rule as applied conflicts with WIC 358(a), requiring court to 
ŎƻƴǎƛŘŜǊ ƳŀǘŜǊƛŀƭ ŜǾƛŘŜƴŎŜ ŀǘ ŘƛǎǇƻǎƛǘƛƻƴΦ  /ǘΩǎ ŀǇǇƭƛŎŀǘƛƻƴ ƻŦ ǊǳƭŜ 
deprived mom of fairly adjudicated disposition hearing.

9ȄŎƭǳŘƛƴƎ ŀƭƭ ƻŦ ƳƻƳΩǎ ŜǾƛŘŜƴŎŜ ōŜŎŀǳǎŜ 
ǎƘŜ ŘƛŘƴΩǘ Ŧƻƭƭƻǿ ŀ ƭƻŎŀƭ ǊǳƭŜ ǊŜƎŀǊŘƛƴƎ ǘƘŜ 

filing of a witness list was a 
disproportionate sanction.

In re Harley C. 37 Cal.App.5th 494 Second Dist. Div. 7 Los Angeles

Notes:

Facts
Å Serious physical injury to AE by adoptive parents; 6 kids, ages 3-10.
Å Kids had special needs, multiple placements before adoption.
Å After contested Dispo, ct found (b)(5) bypass for AE, (b)(6) bypass 
ŦƻǊ ǎƛōƭƛƴƎǎΤ ǘƘŜƴ ŦƻǳƴŘ ƛƴ ƪƛŘǎΩ ōŜǎǘ ƛƴǘŜǊŜǎǘǎ ŦƻǊ ǇŀǊŜƴǘǎ ǘƻ ƎŜǘ CwΦ

Å All six kids appealed.
Discussion
Å/ƻǳǊǘ Ƙŀǎ ōǊƻŀŘ ŘƛǎŎǊŜǘƛƻƴ ǘƻ ŘŜǘŜǊƳƛƴŜ ƛŦ ǊŜǳƴƛŦƛŎŀǘƛƻƴ ƛǎ ƛƴ ƪƛŘǎΩ 

best interest, but abuse of discretion if no substantial evidence. 
Å Here, evidence showed parents continued to deny abuse despite 

overwhelming evidence to contrary.  Continued denial shows it is 
unlikely parents will make substantive progress in treatment.

ÅaƻƳΩǎ ŎƭŀƛƳ ǘƘŀǘ ŘŜƴƛŀƭǎ ǊƻƻǘŜŘ ƛƴ рǘƘ ŀƳŜƴŘƳŜƴǘ ǊƛƎƘǘ ǊŜƧŜŎǘŜŘΦ
Å No substantial evidence that reunification services were likely to 

prevent reabuse of kids or that failure to try FR would be 
detrimental because child closely attached to pars.

Å First impression: provision requiring bypass unless there is 
άŎƻƳǇŜǘŜƴǘ ǘŜǎǘƛƳƻƴȅέ ǘƘŀǘ ǎŜǊǾƛŎŜǎ ǿƻǳƭŘ ōŜ ƭƛƪŜƭȅ ǘƻ ǇǊŜǾŜƴǘ 
reabuse --άŎƻƳǇŜǘŜƴǘ ǘŜǎǘƛƳƻƴȅέ refers to in-court oral 
statements of live witnesses, no other forms of evidence.

ά¢ŜǎǘƛƳƻƴȅέ ǊŜŦŜǊǊŜŘ ǘƻ ƛƴ §361.5(c)(3) ς
regarding whether services were likely to 

prevent reabuse to overcome bypass ςrefers 
to in-court, live testimony.

In re A.E. 38 Cal.App.5th 1124 Fourth Dist. Div. 2 San Bernardino

Notes:

tŀǊŜƴǘǎΩ ŎƻƳǇƭŜǘŜ ŘŜƴƛŀƭ ƻŦ ŀōǳǎŜ όǿƘŜǊŜ 
there was overwhelming evidence to 

contrary) may be evidence that services are 
unlikely to prevent re-abuse.

(b)(5), (b)(6) bypass
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5ƛǎǇƻǎƛǘƛƻƴ  κ  .ȅǇŀǎǎ  όŎƻƴǘΩŘύ

Facts
Å 2015: IA, IsAremoved from mom, placed w/ dad
Å 2017: IA, IsA, removed from dad, placed w/ mom
Å 2018: IA, IsA, AA removed from mom
Å Deptrecommends 361.5(b)(10) bypass
Å JuvCt did not feel FR services in childrensΩ ōŜǎǘ ƛƴǘŜǊŜǎǘ
Å JuvCt begrudgingly ordered FR for IA and IsAper reading of (b)(10)
Å IA & IsAdid not have sibs whose FR was terminated in past
Å!!Ωǎ ŦƛǊǎǘ ŘŜǇŜƴŘŜƴŎȅΣ ƘŀŘ ǎƛōǎ όL! ϧ IsA) whose FR was terminated
Å JuvCt asks someone to appeal, noting split in authority
Discussion
Å Appellate Ct find 361.5(b)(10) ambiguous on its face.  Can IA and IsA

count as sibs of each other? If so, only-ŎƘƛƭŘǊŜƴ ŎŀƴΩǘ Ŧŀƭƭ ǿκƛƴ όōύόмлύ
Å[ŜƎƛǎƭŀǘƛǾŜ ƛƴǘŜƴǘ ŦŀǾƻǊǎ ōȅǇŀǎǎ ŦƻǊ ŀƭƭ ǘƘǊŜŜΥ ά²Ŝ ƎƛǾŜ Χόōύόмлύ ŀ 

reasonable, commonsense interpretation consistent with legislative 
intent, and apply the provision in a practical rather than technical 
ƳŀƴƴŜǊ ōȅ ŎƘƻƻǎƛƴƎ ǿƛǎŜ ǇƻƭƛŎȅ ƻǾŜǊ ŀƴ ŀōǎǳǊŘ ǊŜǎǳƭǘΦέ

Å But, split in authority.
Áόōύόмлύ Ƴŀȅ ŀǇǇƭȅ ǘƻ άǎŀƳŜ ŎƘƛƭŘέ όGabriel K, First District, 2012; 

and In re IA, Fourth District, Div. Two, 2019)
Áόōύόмлύ Ƴŀȅ  bh¢ ŀǇǇƭȅ ǘƻ άǎŀƳŜ ŎƘƛƭŘέ (In re BL, Fourth District, 

Div. One, 2012; and In re JA, Third District, 2013) ςbut no siblings 
ƛƴ ǘƘŜǎŜ ŎŀǎŜǎΧ

Bypass per §361.5(b)(10) may apply to 
ǘƘŜ άǎŀƳŜ ŎƘƛƭŘΦέ  .ǳǘ ǎǇƭƛǘ ƛƴ ŀǳǘƘƻǊƛǘȅΧΦ

In re I.A. 40 Cal.App.5th 19 Fourth Dist. Div. 2 San Bernardino

Facts
Å Baby MS born postox; during initial investigation, mom gave 
aŜȄƛŎŀƭƛ ŀŘŘǊŜǎǎΣ ŦǊƛŜƴŘΩǎ ǇƘƻƴŜ ƴǳƳōŜǊΦ  CƻƭƭƻǿƛƴƎ ƳƻƴǘƘ Dept
reaches out to DIFϧ aŜȄƛŎŀƴ ŎƻƴǎǳƭŀǘŜΣ ōǳǘ ŘƻŜǎƴΩǘ Ŧƻƭƭƻǿ ǳǇΦ

Å Detention Hearing: mom appears, MS detained.
Å Juris/Dispocontinued for UCCJEA, UCCJEA hearing held, 

Juris/Dispohearing continued again, then again ςmom appears, 
verifies Mexicali address (12/17).  

Å Juris/Dispoheld 6/18, 11 months later, Deptrecommends (b)(1) 
bypass.  Deptclaims due diligence: tried to call mom once 9/17, 
twice 5/18, searched in jails/hospitals 5/18.  

Å JuvCt said due diligence, (b)(1) bypass, set .26; at .26, TPR.
Discussion
Å Appellate Ct reversed ALL decisions.
ÅaƻƳΩǎ ǿƘŜǊŜŀōƻǳǘǎ ǿŜǊŜ ƴƻǘ ǳƴƪƴƻǿƴΥ ŀǇǇŜŀǊŜŘ ƳǳƭǘƛǇƭŜ ǘƛƳŜǎ 

in court, provided valid address and usable phone number; Dept
failed to work w/ DIF& Mexican consulate; showed up for some 
visits, supervised by Dept. 

Å JuvCt should not have set .26 hearing.  If sole basis of bypass is 
(b)(1), ct is supposed to set 6 month review, not .26 hearing

Å Juv/ǘ ǎƘƻǳƭŘ ƴƻǘ ƘŀǾŜ ǘŜǊƳƛƴŀǘŜŘ ƳƻƳΩǎ ǇŀǊŜƴǘŀƭ ǊƛƎƘǘǎΦ  
Harmless error standard inapplicable since mom deprived of 
fundamental right; even so, not harmless.

Å Solution: Appellate Ct reverses and remands with instructions to 
vacate all orders, provide FR for at least six mosςeven though 
past 24 mos.

! ǇŀǊŜƴǘΩǎ ǿƘŜǊŜŀōƻǳǘǎ ŀǊŜ ƴƻǘ ǳƴƪƴƻǿƴ ŦƻǊ 
όōύόмύ ōȅǇŀǎǎΣ ǿƘŜƴ 5ŜǇǘΦ ƘŀŘ ƳƻƳΩǎ ŀŘŘǊŜǎǎ 

& valid phone number, mom showed up to 
some hearings and some visits, and Dept. 

never asked DIFto help contact mom.

In re M.S. D075278 Fourth Dist. Div. 1 Imperial

Notes:

Notes: (b)(1) bypass

(b)(10) bypass
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Restraining Orders

Facts
Å Age 2, AM indicated dad touched her by pointing; age 4 AM claimed 

dad molested. Mom forced dad to leave but allowed overnight visits.
ÅWhen AM age 10, mom started dating dad again.  When AM 12, 
ƳƻƳ ŦƻǳƴŘ !aΩǎ ƴƻǘŜ ǎŀȅƛƴƎ ŘŀŘ ǊŀǇŜŘ ƘŜǊΦ aƻƳ Ǝƻǘ 5± ¢whΦ

Å DCFS got order to remove AM from dad, then filed petition.
Å At Dispo, ct granted WIC 213.5 RO, no visits, no contact at all
Å Dad appealed, said no evidence need order restricting all 

communication to ensure safety; also, AM has mental resiliency, 
despite sexual abuse.  If FR, have some visits; not enough for bypass.

Discussion
Å{ǳŦŦƛŎƛŜƴǘ ōŀǎƛǎ ǘƻ ŎƻƴŎƭǳŘŜ !aΩǎ ǎŀŦŜǘȅ ŀǘ Ǌƛǎƪ ōǳǘ ŦƻǊ wh ǇǊƻǎŎǊƛōƛƴƎ 

all contactbecause dad groomed, sexually abused over years; nature 
of molest progressed.  When it came to light, dad denied, indicating 
ƘŜ ŘƻŜǎƴΩǘ ǳƴŘŜǊǎǘŀƴŘ ŘŀƳŀƎŜ ƘŜ ŎŀǳǎŜŘ ŀƴŘ ǎǳƎƎŜǎǘƛƴƎ ƘƛƎƘ Ǌƛǎƪ 
grooming and manipulation would continue if dad had access at all.

Å No FR for dad bcƳƻƳ ƎŜǘǘƛƴƎ CaΣ ǎƻ άōȅǇŀǎǎέ ŀǊƎǳƳŜƴǘ Ŧŀƛƭǎ
Å5ŀŘΩǎ ŀǊƎǳƳŜƴǘ ǘƘŀǘ ŀōǳǎŜ ǿŀǎ ƴƻǘ άǎŜǾŜǊŜέ ōŜŎŀǳǎŜ ŘƻƴŜ ƻǾŜǊ 
ŎƭƻǘƘƛƴƎ ǿŀƛǾŜŘ ōŜŎŀǳǎŜ ƘŜ ŘƛŘƴΩǘ ǊŀƛǎŜ ƛǎǎǳŜ ōŜƭƻǿΦ

Å Even if not waived, what dad did here was not non-severe, but 
meets definition of severe sexual abuse.

5ŀŘΩǎ ƭƻƴƎ ƘƛǎǘƻǊȅ ƻŦ ƎǊƻƻƳƛƴƎ ƳƛƴƻǊ ƻǾŜǊ 
many years justifies RO enjoining all contact; 
ŘŀŘ Ŏŀƴƴƻǘ ŎƛǘŜ ŘŀǳƎƘǘŜǊΩǎ ǊŜǎƛƭƛŜƴŎȅ ŀǎ 

reason she is not at risk.

In re A.M. 37 Cal.App.5th 614 Second Dist., Div. 2 Los Angeles

Facts
Å² ŦƛƭŜŘ ¢wh ǾǎΦ IΣ ŘŜƴƛŜŘΦ  ¸ŜŀǊ ƭŀǘŜǊΣ ²Ωǎ нƴŘ wh ƎǊŀƴǘŜŘ ŦƻǊ р ȅǊǎΦ
Å 2 mosƭŀǘŜǊΣ I ŦƛƭŜŘ ¢wh ǾǎΦ ²Φ  !ǘ ǘǊƛŀƭ ƻƴ ŘŀŘΩǎ whΣ ct granted 

mutual restraining orders.
Discussion
Å No DVPAmutual whΩǎunless Fam Code §6305:  1) Both parties 

appear personally; 2) each party presents written evidence of 
abuse in DV application using mandatory Judicial Council RO forms 
(written evidence in responsive pleading does not count), and 3) ct
makes detailed findings of fact that both parties acted as primary 
aggressors and neither acted primarily in self defense.

No mutual restraining orders unless 
compliance with Family Code §6305.

IRMOAnkola 35 Cal.App.5th 560 Sixth District Santa Clara

Facts
ÅWife got TRO vs. husband, sought DVROfor acts violating TRO (H 

refused to give child to W unless W interacted w/ H; requested 
intimate physical contact; wrote letter to W and put in diaper bag; 
ŘǊƻǾŜ ǘƻ ²Ωǎ ŀǇŀǊǘƳŜƴǘύ

Å Court denied DVROon ground that technical violation of TRO was 
not act of DV; said no DV unless violation of TRO constitutes DV.

Discussion
Å Abuse includes Fam Code §6320 behavior, which includes 
άŘƛǎǘǳǊōƛƴƎ ǘƘŜ ǇŜŀŎŜέ ςwhich means conduct that destroys mental 
or emotional calm of other party.

ÅIΩǎ ŀŎǘƛƻƴǎ ǿŜǊŜ ƛƴ Ǿƛƻƭŀǘƛƻƴ ƻŦ ¢whΣ ǘƘŜǊŜŦƻǊŜ ŀŎǘǎ ƻŦ ŀōǳǎŜ
ÅIΩǎ ŎƻƴŘǳŎǘ ǿƻǳƭŘ ǎǘƛƭƭ ŎƻƴǎǘƛǘǳǘŜ ŀōǳǎŜ ƛƴŘŜǇŜƴŘŜƴǘƭȅ ƻŦ ¢wh
Å Trial ct failed to make necessary factual findings re issuance of 

DVRO, so appellate ct must remand instead of just reverse.

Technical violation of RO is an act of domestic 
violence.  Per DVPA, abuse is not limited to 

acts inflicting physical injury.

N.T. v. H.T. 34 Cal.App.5th 595 Fourth Dist., Div. 3 Orange

Notes:

Notes:

Notes:
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